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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

FEDERAL DEPOSIT INSURANCE
CORPORATION, AS RECEIVER OF
SILVERTON BANK, N.A.,

Plaintiff,

V. CIVIL ACTION NO.

TOM A. BRYAN, PAUL T. BENNETT,
MICHAEL CARLTON, W. ROGER
CROOK, J. MICHAEL ELLENBURG,
BRIAN R. FOSTER, ROBERT I.
GULLEDGE, CHARLES F. HARPER,
R. RICK HART, CHRISTOPHER B.
MADDOX, J. EDWARD NORRIS,
STEPHEN L. PRICE, BOBBY
SHEPARD, HUNTER SIMMONS,
TONY W. WOLFE, BRIAN D.
BUECHE, BROCK FREDETTE,
FEDERAL INSURANCE COMPANY,
and WESTCHESTER FIRE
INSURANCE COMPANY,

JURY TRIAL DEMANDED

Defendants.
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FDIC’S ORIGINAL COMPLAINT

TO THE HONORABLE COURT:
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Now comes the Federal Deposit Insurance Corporation (“FDIC”), in its
capacity as Receiver (“FDIC-R”) of Silverton Bank, N.A. (“Silverton” or “the
Bank”), and files its Original Complaint:

L. JURISDICTION AND VENUE

1. This Court has jurisdiction over this action pursuant to 12 U.S.C. §
1819(b)(1)-(2)(a) and 28 U.S.C. §§ 1331 and 1345. Supplemental jurisdiction over
the FDIC-R’s state law claims may be exercised by the Court under 28 U.S.C. §
1367.

2. Pursuant to 28 U.S.C. § 1391(b), venue is proper in the Northern
District of Georgia because the claims and causes of action asserted in this
Complaint arose in this district.

II. THE PLAINTIFF

3. The FDIC is an instrumentality of the United States, established under
the Federal Deposit Insurance Act, 12 U.S.C. §§ 1811-1833(e).

4, Silverton, which prior to its demise was located in Atlanta, Georgia,
was formed on February 3, 1986. It was originally chartered by the State of
Georgia as a “banker’s bank.” As a banker’s bank, Silverton was chartered to

serve the needs of community financial institutions.
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5. In 2007, the Bank sought and obtained the approval from the Office of
the Comptroller of the Currency (“OCC”) to convert from a state charter to a
national commercial bank. The OCC is a bureau of the United States Department
of the Treasury and is the agency of the United States government charged with the
administration of the National Bank Act. The OCC chartered individual national
banks and supervised the safety and soundness of the national banking system. Its
responsibilities included the supervision and examination of Silverton.

6. On May 1, 2009, the OCC declared Silverton to be insolvent, and
appointed as receiver the FDIC-R pursuant to 12 U.S.C. § 1821(c). Pursuant to 12
U.S.C. § 1821(d)(2)(A)(1), the FDIC-R succeeded to all rights, titles, and privileges
of Silverton and its stockholders, members, account holders, depositors, and
directors of Silverton with respect to Silverton and Silverton’s assets.

III. THE DEFENDANTS

A. Director Defendants

7. Defendant, Tom A. Bryan (“Bryan”) served on Silverton’s board of
directors during the relevant time period. He also served as the President and
Chief Executive Officer of Silverton during the period of time relevant to this

Complaint. Bryan served on the Executive Loan Committee at Silverton from
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April 2004 to April 2009. Bryan may be served with process at 5601 Cross Gate
Dr. NW, Atlanta, GA 30327.

8. Defendant, Paul T. Bennett (“Bennett”) served on Silverton’s board of
directors during the period of time relevant to this Complaint. Bennett served on
the Executive Loan Committee at Silverton from April 2005 to April 2007.
Bennett is the former President of South Banking Company of Alma, Georgia, a
constituent community bank formerly doing business with Silverton. Bennett may
be served with process at 501 W. 12th Street, Alma, GA 31510.

9. Defendant Michael Carlton (“Carlton”) served on Silverton’s board of
directors during the period of time relevant to this Complaint. Carlton served on
the Executive Loan Committee at Silverton from April 2005 to April 2009.
Carlton is President and CEO of Crescent State Bank of Cary, North Carolina, a
constituent community bank formerly doing business with Silverton. Carlton may
be served with process at 1005 High House Road, Cary, NC 27513.

10. Defendant W. Roger Crook (“Crook™) served on Silverton’s board of
directors during the period of time relevant to this Complaint. Crook served on the
Executive Loan Committee at Silverton from April 2007 to April 2009. Crook is

President and CEO of Bank of Walterboro of Walterboro, South Carolina, a
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constituent community bank formerly doing business with Silverton. Crook may
be served with process at 1100 North Jeffries Boulevard, Walterboro, SC 29488.

11. Defendant J. Michael Ellenburg (“Ellenburg”) served on Silverton’s
board of directors during the period of time relevant to this Complaint. Ellenburg
served on the Executive Loan Committee at Silverton from April 2006 to April
2009. Ellenburg is President and CEO of First Southern State Bank of Stevenson,
Alabama, a constituent community bank formerly doing business with Silverton.
Ellenburg may be served with process at 80 Bank Street, Stevenson, AL 35772.

12. Defendant Brian R. Foster (“Foster”) served on Silverton’s board of
directors during the period of time relevant to this Complaint. Foster served on the
Executive Loan Committee at Silverton from April 2007 to April 2009. Foster is
President and CEO of First Chatham Bank of Savannah, Georgia, a constituent
community bank formerly doing business with Silverton. Foster may be served
with process at 111 Barnard Street, Savannah, GA 31401.

13. Defendant Robert I. Gulledge (“Gulledge”) served on Silverton’s
board of directors during the period of time relevant to this Complaint. Gulledge
served on the Executive Loan Committee at Silverton from April 2005 to April
2007. Gulledge is the former President, CEO and Chairman of Citizen’s Bank,

Inc. of Robertsdale, Alabama, a constituent community bank formerly doing
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business with Silverton. Gulledge may be served with process at Hwy. 104 &
County Road, Robertsdale, AL 36567.

14. Defendant Charles F. Harper (“Harper”) served on Silverton’s board
of directors during the period of time relevant to this Complaint. Harper is
Chairman and President of The Commercial Bank of Ozark of Ozark, Alabama, a
constituent community bank formerly doing business with Silverton. Harper may
be served with process at The Commercial Bank of Ozark, 208 Merrick Avenue,
Ozark, AL 36360.

15. Defendant R. Rick Hart (“Hart”) served on Silverton’s board of
directors during the period of time relevant to this Complaint. Hart is Chairman,
President and CEO of Capital Bank & Trust Co. of Nashville, Tennessee, a
constituent community bank formerly doing business with Silverton. Hart may be
served with process at 209 Troy Street, Tupelo, MS 38801.

16. Defendant Christopher B. Maddox (“Maddox”) served on Silverton’s
board of directors during the period of time relevant to this Complaint. Maddox
served on the Executive Loan Committee at Silverton from April 2005 to April
2009. Maddox is the former President and CEO of The People’s Bank of Winder,
Georgia, a constituent community bank formerly doing business with Silverton.

Maddox may be served with process at 847 Commons Park, Statham, GA 30666.
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17. Defendant J. Edward Norris (“Norris”) served on Silverton’s board of
directors during the period of time relevant to this Complaint. Norris is the former
President and CEO of Plantation Federal Bank of Pawley’s Island, South Carolina,
a constituent community bank formerly doing business with Silverton. Norris may
be served with process at 11039 Ocean Highway, Pawleys Island, SC 29585.

18.  Defendant Stephen L. Price (“Price”) served on Silverton’s board of
directors during the period of time relevant to this Complaint. Price served on the
Executive Loan Committee at Silverton from April 2007 to April 2009. Price is
the former Chairman, President and CEO of Florida Community Bank of
Immokalee, Florida, a constituent community bank formerly doing business with
Silverton. Price may be served with process at 3212 16th Street W, Lehigh Acres,
FL 33971.

19. Defendant Bobby Shepard (“Shepard”) served on Silverton’s board of
directors during the period of time relevant to this Complaint. Shepard is the
former President and CEO of PlantersFIRST of Cordele, Georgia, a constituent
community bank formerly doing business with Silverton. Shepard may be served
with process at 182 Lakeview Circle, Cordele, GA 31015.

20. Defendant Hunter Simmons (“Simmons”) served on Silverton’s board

of directors during the period of time relevant to this Complaint. Simmons is
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President and CEO of 1st South Bank of Jackson, Tennessee, a constituent
community bank formerly doing business with Silverton. Simmons may be served
with process at 1862 Highway 45 Bypass, Jackson, TN 38305.

21. Defendant Tony W. Wolfe (“Wolfe”) served on Silverton’s board of
directors during the period of time relevant to this Complaint. Wolfe served on the
Executive Loan Committee at Silverton from April 2005 to April 2007. Wolfe is
President and CEO of Peoples Bank of Newton, North Carolina, a constituent
community bank formerly doing business with Silverton. Wolfe may be served
with process at 518 West C Street, Newton, NC 28658.

22. Hereinafter, Bryan, Bennett, Carlton, Crook, Ellenburg, Foster,
Gulledge, Harper, Hart, Maddox, Norris, Price, Shepard, Simmons, and Wolfe will
collectively be referred to as “the Board” or the “Director Defendants.”

B.  Officer Defendants

23. Defendant Brian D. Bueche (“Bueche”) was the Chief Lending
Officer at Silverton during the period of time relevant to this Complaint. Bueche
may be served with process at 1271 Cobblemill Way NW, Kennesaw, GA 30152.

24. Defendant Brock Fredette (“Fredette””) was the Chief Credit Officer

and Senior Vice President at Silverton during the period of time relevant to this



Case 1:11-mi-99999-UNA Document 1502 Filed 08/22/11 Page 9 of 102

Complaint. Fredette may be served with process at 3012 Shandwick Court,
Birmingham, AL 35242.

25. Hereinafter, Bueche and Fredette will collectively be referred to as
“Management” or the “Officer Defendants.”

C. The Insurance Company Defendants

26. Defendant, Federal Insurance Company, is a member insurer of the
Chubb Group of Insurance Companies (hereinafter this Defendant shall be referred
to as “Chubb”). Chubb is incorporated in Indiana and maintains its principal place
of business in New Jersey. This Court has personal jurisdiction over Chubb as it
maintains a registered agent for service in Georgia, conducts business in Georgia,
and issued and delivered an insurance policy to Silverton in Georgia that is the
subject matter of a claim within this Complaint.

27. Chubb may be served with process by and through its registered
agent, CT Corporation, 1201 Peachtree Street, NE, Atlanta, GA 30361.

28. Defendant, Westchester Fire Insurance Company (“Westchester) is
an insurance company doing business in the State of Georgia. Westchester is both
incorporated in and maintains its principal place of business in Pennsylvania. This
Court has personal jurisdiction over Westchester as it maintains a registered agent

for service in Georgia, conducts business in Georgia, and issued and delivered an
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insurance policy to Silverton in Georgia that is the subject matter of a claim within
this Complaint.

29.  Westchester may be served with process by and through its registered
agent, Mark G. Irwin, 500 Colonial Ctr. Pkwy. #200, Roswell, GA 30076.

IV. NATURE OF THIS SUIT

30. This suit seeks to recover damages in excess of $71 million for losses
incurred by Silverton in connection with certain transactions as described more
particularly below. The current estimated total loss to the Deposit Insurance Fund
as a result of Silverton’s failure is $386 million. The losses described in this
Complaint were caused by the negligence, gross negligence, breaches of fiduciary
duties, and/or waste committed by Silverton’s Board and/or Management.

31. This case presents a text book example of officers and directors of a
financial institution being asleep at the wheel and robotically voting for approval
of transactions without exercising any business judgment in doing so. What makes
this case so unique and troubling is that Silverton’s Board was not comprised of
ordinary businessmen. Rather, the members of the Board were all CEO’s or
presidents of other community banks, which was a requirement to serve on the
Board. Silverton’s Board members, by virtue of their elevated positions within

their own banks, were more skillful and possessed superior attributes, in relation to

10



Case 1:11-mi-99999-UNA Document 1502 Filed 08/22/11 Page 11 of 102

fulfilling their duties to Silverton, than others who may serve in this capacity.
With this specialized knowledge and expertise, the Silverton Board should have
fully understood the manner in which they were required to discharge the duties
owed to Silverton. Indeed, the individual members of Silverton’s Board should be
viewed as more skillful, more knowledgeable, and more intelligent than that of an
ordinary individual lacking such extensive experience and success in the banking
industry.  Existence of these attributes demands conduct that is consistent
therewith. Instead, Silverton’s Board and Management were reckless and
completely failed in discharging the duties they owed to Silverton causing
substantial loss to the Bank and ultimately leading to its failure.
V. FACTUAL BACKGROUND

A.  The Bankers Bank

32. Silverton began as Georgia’s Banker’s Bank in 1986, and later
changed its name to The Bankers Bank. A banker’s bank is a financial institution
that provides financial services to community banks. Banker’s banks exist for the
purpose of servicing the charter banks that founded them, are owned by investor
banks, may provide services only to community banks, and do not service the
public in any fashion. Smaller community banks, forming the customer base of the

correspondent banker’s bank, seek a variety of services from banker’s banks
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including credit and deposit services, investment services, and loan participations.
Banker’s banks are designed to provide these services that are typically
economically available only to large national or multinational banks. Community
banks can then in turn offer these services to their customers, allowing these
smaller independent banks to effectively compete with larger banks.

33. Silverton started as a typical banker’s bank by providing
correspondent and clearinghouse services to small community banks. The primary
source of Silverton’s income was the fees it received from these and related
services and products. Silverton Financial Services, Inc. (“SFSI”’) owned all of the
stock in Silverton. In 2008, the Bank’s name changed for a second time to
Silverton Bank, N.A.

34. Initially providing funding for start-up banks and capital infusions for
existing banks, the Bank eventually expanded into hospitality lending and then into
residential and commercial real estate acquisition and development loans. Such
loans were accomplished through “participations” in which the Bank shared the
funding and risk with other banks, rarely taking the “lead” position in these loans.
Silverton also provided payment and check clearing services to its community
banks, organizational lines of credit for de novo banks, direct loans to financial

institutions for expansion and capital needs, direct loans to individuals to purchase
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holding company stock of financial institutions, loans to directors and executive
officers of client/owner banks, federal funds lines of credit, in addition to
investment, consulting, credit card, and insurance services.

35. Silverton was originally chartered by the State of Georgia and was a
member of the Federal Reserve System. As such, the Bank was supervised and
examined by both the State of Georgia (Georgia Department of Banking and
Finance) and the Federal Reserve. In 2007, Management and the Board wanted to
expand Silverton’s lending into markets all across the United States, and in order
to facilitate this expansion decided to convert to a national charter. Obtaining a
national charter would allow Silverton to open satellite lending operations outside
of Georgia without first having to obtain individual state charters.

36. In early 2007, Silverton submitted an application to the OCC to
become a nationally chartered bank. In response to Silverton’s application, the
OCC conducted an examination of the Bank to determine whether to grant the
requested charter. In connection with its examination, the OCC submitted a letter,
dated July 20, 2007, to Bryan, the President and CEO of Silverton, setting forth
Matters Requiring Attention (“MRAs”) by the Bank. These MRAs included: (1)
“Management should develop a comprehensive plan to develop strong credit risk

management processes. Due to the bank’s high level of commercial real estate

13
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(CRE) lending, this should include compliance with OCC Bulletin 2006-46
Interagency Guidance on CRE concentration risk management . . . The board
should ensure an appropriate level of oversight is provided as part of a strong
credit risk management process . . . Management of the loan portfolio should be
improved, including the policy, reports, market analysis, and credit risk review
function;” (2) “Management should revisit the strategic planning process to ensure
growth and expansion are appropriate. The strategic plan should be re-evaluated in
light of your increasing risk profile and risk management systems which do not
support these plans. Goals and objectives outlined in the strategic plan are too
broad and not supported by more specific departmental level business plans;” and,
(3) “Management should develop a more comprehensive capital plan to meet the
guidelines outlined in the bank’s Capital and Dividend Policy, including a
thorough analysis of the impact of growth plans and qualitative risk factors upon
capital adequacy. The challenges that the board and management face in
expanding the bank into a national presence, particularly in this adverse real estate
market, are significant.” The OCC’s MRAs are statutory requirements enforceable
under 12 U.S.C. § 1818. Any violation of these MRAs could have subjected the
Bank, and its institution-affiliated-parties, including the individual members of the

Bank’s Board, to individual liability pursuant to 12 U.S.C. § 1818(b) and (i).
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37. Bryan, and at least one Director, Ellenburg, received the OCC’s July
20, 2007 pre-conversion letter. On July 26, 2007, Bryan, on behalf of the Bank,
responded to the OCC’s July 20, 2007 letter identifying the three MRAs pledging
that the Bank was “committed to establishing and maintaining the resources,
policies, and procedures required to meet all of [the OCC’s] concerns,” including
the MRAs. In response to Bryan’s July 26, 2007 letter, the OCC conditionally
approved the Bank’s conversion request by letter dated August 7, 2007, subject to
two special conditions: (i) that the Bank’s total risk-based capital ratio be
maintained at not less than eleven percent (11%); and (ii) that the Bank take the
steps necessary to ensure that the commitments in response to the OCC’s MRAs
set forth in the Bank’s July 26, 2007 letter are fully accepted, timely implemented,
and adhered to thereafter. Each member of the Board received this August 7, 2007
conditional approval letter.

B. Silverton’s Expansion

38.  Silverton sought to become the country’s largest banker’s bank, and
from the mid 2000’s onward, Silverton embarked on a major expansion plan
resulting in the Bank’s assets growing from $1.7 billion in 2005 to $3 billion by
2008. The Bank created an Expansion Committee in 2005 and later an Expansion

Task Force in 2006 to further this goal. The plan to grow the Bank’s assets to $3
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billion was tied to the desire to increase earnings per share by 10 percent. To
encourage growth, a large portion of the compensation package for Executive
Management was tied to meeting growth goals.

39. Bank Management decided to expand by entering new markets in new
territories through the establishment of Loan Production Offices (“LPOs”) in these
new target areas. The out-of-territory LPOs then engaged in high risk lending
through commercial real estate (“CRE”) and acquisition, development, and
construction (“ADC”) loans. To push the Bank’s growth strategy, LPOs were
incentivized to generate loans in order to earn bonuses; however, loans were made
based on quantity not quality. Justin Perry, Silverton’s in-house counsel, opined
that: “[bJooking bad loans should not have led to bonuses. People were
compensated for doing bad things.”

40. As discussed above, to accomplish this expansion, the Bank elected to
pursue a national charter as this would allow broader expansion at a faster pace.
The national charter option would also allow the Bank to issue brokered deposits,
warehouse loans, and enter other lines of business. The Bank purchased airplanes
and a bigger office and changed its name all in effort to promote the Board’s

expansion strategy.
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41. Silverton’s Board pursued expansion plans despite cautionary
statements made at the Mid-Year Strategic Planning Meeting in June 2007.
Potential future pitfalls included: growing too fast causing the Bank to stumble;
changes in economic conditions and insufficient preparation for planned growth;
not maintaining controls related to compliance and substantial credit loss; and,
being too focused on growth for growth’s sake alone. Additionally, the real estate
market was soft in the southeast. In response to these concerns, the Bank took on
the attitude “if we grow fast enough to generate enough money, we can take care
of our problems.” The Bank pressed onward and implemented its plan of
unbridled expansion, later succumbing to the very same pitfalls forecasted at the
June 2007 meeting.

42. Silverton embarked on a course of rapid growth in the real estate
construction and investment areas in markets nationwide. Silverton’s growth had
been steady, but accelerated significantly after its conversion to a national charter.
Silverton’s total assets grew from $2 billion as of December 31, 2006 to $3.2
billion as of December 31, 2008. In the first quarter of 2009, total assets increased
32 percent reaching an asset size of $4.2 billion by March 31, 2009. During this
time, the Bank also overly relied on brokered deposits, which grew to $1 billion by

December 31, 2008 and then to $1.4 billion by March 31, 2009. The Bank
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aggressively pursued ADC lending by participating in or originating loan
participations. Many of these loans were concentrated out of the Georgia area in
places such as California, Florida, Nevada, Texas, and Arizona. Silverton had little
or no experience or market awareness in these areas at the time of this expansion.
The aggressive growth plan, especially expansion into the west coast, was straight
into the territory of competition with other banker’s banks.

43.  In addition to ADC loans, the Bank focused heavily on CRE lending.
The OCC’s 2006-46 Bulletin set forth that CRE lending was not to exceed 300
percent of a bank’s capital. At Silverton however, from 2006 to 2009 CRE lending
consistently remained above 300 percent, increasing to an astonishing 1,279
percent by the end of the 2009 first quarter. At the Board’s February 2009 Asset
Quality Committee meeting, Board members discussed Silverton’s CRE
concentration. Notably, Bryan stated that the 300 percent ceiling was just a
guideline and that the Board always waived it. The minutes from this meeting
were then “tweaked” to mask the fact that the Board knew all along that the CRE
level was in excess of 300 percent to prevent this fact from being publicized.

44.  Silverton’s aggressive expansion plan was accompanied by significant
weaknesses in loan underwriting, credit administration, and a complete disregard

of a declining economy. Ultimately this led to the failure of the Bank.
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C. Ignoring the Declining Economy

45.  The interest of the Board and Management was strictly in growing the
Bank, and, in doing so, they ignored ominous warning signs in the economy even
as the economy was turning downward in 2007-2008. There were clear indications
that the real estate market was declining in 2007, and Silverton’s Board and
Management chose to ignore the indicators of a declining market and instead
continued to grow the Bank. Because of the reckless manner in which loans were
underwritten, Silverton’s loans were highly susceptible to negative changes in the
real estate market. The Board and Management should have been cognizant of the
need for heightened market awareness.

46. Silverton’s Board and Management had no excuse for ignoring the
obvious signs that the economy was taking a turn for the worse. Their conduct was
especially egregious because they failed to correct their behavior to conform to the
market when the economy did begin to decline. The Director Defendants were all
bankers with specialized knowledge of the banking industry.  With this
background, the Bank’s Board should have been on a heightened state of alert
regarding the market, particularly in the area of commercial real estate lending

given the Bank’s high concentration in that area.
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47. Evidence of the declining market was readily apparent and readily
available to the Bank’s Board and Management. The OCC addressed its concern
over Silverton’s growth plan “in light of the current declining real estate market” in
the OCC’s pre-conversion letter dated July 20, 2007. In a draft response to the
OCC’s pre-conversion letter, circulated between Bryan, Bueche, and Fredette, the
“terrible real estate market nationwide” is discussed and concern is expressed in
connection with the Bank’s growth strategy. On August 24, 2007, Fredette and
Bueche shared an email correspondence with an Atlanta-area home builder
regarding the less-than-favorable market in Atlanta. Then in October of 2007,
Silverton’s Executive Summary on commercial lending acknowledges that the
market was continuing to weaken. In the OCC’s April 2008 letter to the Board, the
OCC again referenced the economy and requested that Silverton “reevaluate
strategic planning to ensure growth and expansion are appropriate as risk profile is
increasing, adverse credit quality indicators and weakening real estate market
exist.” By October 2008, even shareholders were expressing concern about the
market conditions. To these concerns, Bryan responded that everything was
“okay” in an attempt to dissuade their fears and convey that the Bank was stable.

Everything was not, in fact, okay and the Bank was not stable. Two months later
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on December 29, 2008 the OCC issued a letter placing the Bank in troubled
condition.

D. Warnings from Bank Examiners

48. Upon conversion to a national bank, the OCC assumed the role of
primary regulator for Silverton. As discussed above, the OCC conducted a Pre-
Conversion Examination of Silverton. As a result of this examination the OCC
identified several significant supervisory issues that had to be addressed. Indeed,
conversion to a national charter was contingent upon several conditions being met.

49. The first Matter Requiring Attention (“MRA”) set forth by the OCC
was the high concentration in CRE lending and the need for a comprehensive plan
to develop strong credit risk management processes. The OCC viewed Silverton’s
credit risk profile as “high and with increasing risk, based upon loan mix, credit
concentrations, loan types, growth, geographic distribution, and executive
management level oversight.” To this end, the OCC required that a comprehensive
plan be implemented that would develop strong credit risk management processes.

50. The OCC believed that management and staffing of the lending
function was “very lean and without a senior level officer responsible for oversight
of this most critical operation.” The OCC also believed that there was insufficient

oversight at the Board level with respect to the lending area other than for credit
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approvals. Additionally, the OCC found that the credit reports presented to the
Board were general and not supported by more detailed reports at the management
level. It was also recommended that loan concentration reporting be improved.

51.  The OCC further determined that “management and the board should
reassess and ensure that the strategic planning objectives are realistic and
appropriate, given adverse credit quality indicators and a weakening real estate
market.” In requiring the Bank to develop a more comprehensive capital plan, the
OCC noted that “[t]he challenges that the board and management face in
expanding the bank into a national presence, particularly in this adverse real estate
market, are significant.” Unfortunately, Management and the Board were simply
not up to these challenges. By the time the OCC examined Silverton again in
2008, the problems faced by Silverton were enormous and insurmountable.

52.  The first full OCC report of examination, dated June 24, 2008,
downgrading Silverton to a composite CAMELS 4, found that: (1) Management
and Board oversight of the lending area were inadequate; loan staffing levels were
inadequate; (2) capital levels were deficient given the Bank’s high and increasing
risk profile; (3) the quality of the loan portfolio was deficient; (4) the Board and
Management did not effectively plan, assess, and manage portfolio concentrations;

and, (5) earnings were insufficient to support continued operations and to maintain
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appropriate capital and ALL levels. In addition to identifying numerous unsafe
and unsound underwriting, monitoring, and credit risk management practices, the
OCC found there were underwriting and credit administration problems in half of
the loans reviewed. The next OCC report of examination, dated February 2, 2009,
downgraded Silverton to a composite CAMELS 5, the lowest possible rating.

E. Loan Approval Process and Procedures at Silverton

53. Pursuant to Silverton’s loan approval policy, the manner in which
loans were approved was based on the total amount of Silverton’s portion of the
loan. As a correspondent bank, generally Silverton would receive a request to
participate in funding a loan with a lead bank. Silverton was then supposed to
evaluate the entire loan amount based on the contents of the underwriting package
from the lead bank as well as conduct its own underwriting analysis. Because
Silverton had certain hold limits in place, it would attempt to engage other banks as
downstream participants to purchase part of its total participation with the lead
bank. This was done in order to prevent having an excess of the hold limit on the
Bank’s books; however, this did not always happen. Silverton, at times, would
have to retain more than its hold amount after participating with the lead bank, and

in some cases, was never able to sell the rest downstream.
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54. Silverton’s loan approval policies provided the following five
approval levels: (1) Lender Authority was the first level and the only defined limit
was the loan officer’s individual credit authority; (2) the Regional Credit Officer
reviewed and approved loans between $1 and $3 million; (3) the Regional Credit
Committee reviewed and approved loans up to $9 million; (4) on loans over $9
million the Corporate Credit Committee served a gate keeping function and would
review and approve the loan before sending it to the Executive Loan Committee
(“ELC”); and (5) after receiving preliminary approval from the Corporate Credit
Committee, formal approval or ratification by the ELC was required on loans over
$ 9 million, not to exceed the legal lending limit. For any approved loan, Silverton
would send a commitment letter to the lead bank, which then prepared a
participation agreement for Silverton.

55.  Silverton’s loan policy, in addition to requiring approval by certain
committees, required that real estate loans have a loan-to-value (“LTV”) of no
more than 75 percent (85 percent is the Federal Reserve Regulation H supervisory
limits); a review of the customer’s financial information; an in-depth credit risk
review of the borrower; an appraisal or at a minimum an evaluation' of the

transaction; and, an appraisal review on all transactions in excess of $1,000,000

1 An evaluation could be conducted in lieu of an appraisal with certain limited
transactions such as new transactions at or below the $250,000 threshold.
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(Silverton’s portion). Financial information provided by potential borrowers was a
particularly significant part of the foundation of the Bank’s credit decision.
Therefore, credit requests should have been supported by complete and current
financial information on the borrower, guarantor, co-maker, and/or endorser. The
loan policy required that for loans under $500,000 financial information must be
compiled; for loans between $500,000 and $2,000,000 financial information must
be reviewed; and, for loans exceeding $2,000,000 financial information must be
audited.

56.  Silverton’s loan policy set out two major components for evaluating a
commercial real estate loan: 1) the analysis of the financial sponsorship
(borrower(s), owner(s), and guarantor(s)); and, 2) project analysis (market,
collateral, and loan structure). This includes an in-depth market analysis and an
evaluation of the specific project or property that is the subject of the financing
request under consideration. The property evaluation entailed an evaluation of the
physical collateral, the construction contract, and the selected contractors. The
loan policy required that any exceptions to the underwriting guidelines have
mitigating factors that offset the additional risk inherent in not conforming to the
guidelines. Any exceptions were required to be identified in the Exceptions

section of the Commercial Real Estate Approval Form.
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57. Despite these internal procedural requirements, the Bank consistently
made loans without complying with the loan policies and without proper
underwriting or credit administration. As a result, loans were made to borrowers
with no real ability to service the loan, with insufficient equity in the project,
and/or insufficient liquidity.

F.  The Loss Transactions

Corporate Waste Transactions

58.  The Defendants took numerous actions in direct contravention of the
OCC'’s directives to the detriment of the Bank. Defendants directed the Bank on a
course of expansive and extravagant spending on unnecessary items for the Bank
after the economy began to decline. The Defendants authorized the purchase of
two new aircrafts, a new airplane hangar to house three large and expensive
airplanes, and a large and lavish new office building. The Bank also employed, at
a minimum, eight private pilots to carry directors and prospective clients to
meetings and other locations. Silverton’s annual shareholders’ meeting was held at
the luxurious Cloister resort hotel on Sea Island, Georgia. The Bank spent
upwards of $62,000 a year on the sharcholder meeting. In addition, the Bank held
an annual board meeting on Amelia Island, Florida while hosting a luxurious

“Executive Management Conference” for its correspondent banking customers at

26



Case 1:11-mi-99999-UNA Document 1502 Filed 08/22/11 Page 27 of 102

the Ritz-Carlton. The cost for this annual board meeting and conference was
incredible and amply demonstrates the cavalier attitude of the Board when it came
to spending the Bank’s money on luxuries. Hosting this event, which included
paying for the flights of correspondent bank’s members as well as transportation
for Silverton’s officers and directors and their wives, cost the Bank in excess of
$4,000,000 between 2002 and 2009. These transactions were approved at a time
when Silverton’s financial condition was seriously impaired, and they were not
approved on an informed basis.

Purchase of the Falcon 20 & King Air

59.  On or about April 26, 2007, Defendants Bennett, Bryan, Carlton,
Crook, Ellenburg, Foster, Harper, Hart, Maddox, Nortris, Price, Shepard, Simmons,
and Wolfe approved the funding of SFSI’s purchase of a $3,500,000 Falcon 20 jet.
At the May 24, 2007 Board meeting, the Board of Directors approved a one time
dividend of $5,000,000 to SFSI, for the “primary purpose [of] purchas[ing] the
Falcon 20.”

60. The Bank funded SFSI’s purchase of the Falcon 20 jet at a time when
Silverton itself already owned one small jet airplane, was leasing a second King
Air airplane from Defendant Tom Bryan, and was in a precarious financial

position. At the September 27, 2007 Board meeting, former Chief Financial
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Officer Patrick Derpinghaus stated that the Bank “had not budgeted for the
$5,000,000 dividend from the bank to the holding company” to purchase the
Falcon 20. As a result, the funding of SFSI’s $3,500,000 purchase of the Falcon
20 caused the Bank’s capital to drop below the 11 percent required minimum set
by the OCC just one month earlier. Simply stated, this was reckless activity by
these Defendants. The estimated loss for the funding of the Falcon 20 is
$3,500,000.

61. In addition, in November 2007, when the Bank was still below its
required risk-based capital ratio, Silverton funded SFSI’s purchase of Defendant
Bryan’s King Air airplane for $1,350,000. Defendants Bryan, Bennett, Carlton,
Ellenburg, Gulledge, Maddox, and Wolfe approved the purchase of the King Air
airplane earlier on June 22, 2006. The purchase of this additional plane caused the
Bank’s capital to remain below the required 11 percent minimum as set by the
OCC in July 2007. The estimated loss for the funding of the King Air airplane is
$1,350,000.

62. The Bank’s Board minutes do not contain any discussion of why the
Bank funded SFSI’s purchase of these two airplanes. The minutes fail to reflect
that the decision was made in a deliberate manner or on an informed basis or that

any business judgment was exercised by these Defendants in this regard. Despite
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the fact that Silverton provided the funds that were used to purchase these planes,
SFSI took title to both airplanes. Moreover, Silverton had no lien on either
airplane. Accordingly, when the airplanes were later sold, Silverton received
nothing, and the $4,850,000 that Silverton advanced for these two purchases was a
total loss to the Bank. Such loss was proximately caused by the conduct alleged
herein. The decision to fund the purchase of these airplanes (which were not
owned by the Bank) was reckless and demonstrates a complete disregard of the
interests of the Bank. There was a total lack of diligence in connection with the
decision to fund the purchase of these airplanes. This lack of diligence and care is
amply demonstrated by the manner in which this transaction was structured.
Simply stated, these Defendants were reckless and failed to make this decision in
an informed and deliberate manner. The Defendants failed to exercise any
business judgment in this regard or even exercise a slight degree of care. There
was a complete disregard for the interests of the Bank in this regard.

63. The detrimental impact on the Bank of the purchase of these two
planes was exacerbated when combined with the purchase of the hangar and the
eight or more full-time employees in the “aviation” department. These expenses

ran well over $1,500,000 in 2008.
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The Airplane Hangar

64. On or about August 23, 2007, Defendants Bennett, Bryan, Carlton,
Crook, Ellenburg, Foster, Harper, Hart, Maddox, Norris, Price, Shepard, and
Simmons approved funding to construct a new $3,800,000 airplane hangar. This
funding was approved after the Bank fell below its required risk-based capital
ratio. Upon Defendant Bryan’s request, the Board unanimously approved the
funding for the new hangar despite knowing the Bank’s net income was severely
below budget for the previous month. The Bank’s Board minutes do not reflect
that the Board ever considered or even noted the cost of the hangar’s construction
either when it initially approved the new hangar or at any time thereafter. There is
no evidence that these Defendants made their decision in a deliberate manner or on
an informed basis or exercised any business judgment in this regard.

65. The Bank had no written contract with the contractor, and it was
under no legal obligation to build the hangar. Nevertheless, construction on the
hangar began in August 2008 at a time when the Bank had ceased all new lending
and during a year in which the Bank had fallen below its required risk-based
capital ratio for several months.

66. The Bank had no ownership interest in the hangar. The Bank funded

the construction of the hangar and the lease of the space on behalf of SFSI. The
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lease was entered into by SFSI and the landowner, and the Bank was not a party to
this contract. Per the terms of the lease, upon the expiration or earlier termination
of the lease, SFSI was obligated to return the hangar space to the landowner. Thus,
at the end of the day, the Bank paid cash on behalf of its holding company to build
a hangar that neither the Bank nor SFSI ever owned or could ever own.

67. The hangar remained unfinished when the Bank failed in May 2009.
Silverton lost approximately $3,000,000 on the airplane hangar project. Such loss
was proximately caused by the conduct alleged herein. The decision to build this
airplane hangar was reckless and demonstrates a complete disregard of the Bank’s
interests. There was a total lack of diligence in connection with the decision to
approve this transaction. Simply stated, these Defendants were reckless and failed
to make this decision in an informed and deliberate manner. The Defendants failed
to exercise any business judgment in this regard or even exercise a slight degree of
care. There was a complete disregard for the interests of the Bank in this regard.
New Offices

68.  On or about November 16, 2006, Defendants Bennett, Bryan, Crook,
Ellenburg, Foster, Gulledge, Hart, Maddox, Norris, Price, Shepard, Simmons, and
Wolfe approved the purchase of a new multi-million dollar headquarters, known as

the Medici, replete with 26 conference rooms.
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69. Construction for the palatial new office was funded by a $35 million
loan to The Medici, LLC, a single asset entity formed for the purpose of acquiring,
owning, developing, operating, and leasing the Medici office building. The loan
was originated by Peoples Bank and participated out to 17 other banks. Silverton
owned 25 percent of The Medici, LLC. Silverton also leased 89 percent of the
Medici at a cost of $19.50 per square foot for a total lease payment of $2.6 million
a year or $219,521 per month.

70.  Following approval of the loan to The Medici, LLC, construction
began in February 2007, and the Bank occupied the new building in February
2008. When Silverton moved operations over to the new building, it was still
required to continue making its old office lease payments in the amount of
$176,455 per month, while the old office sat vacant. At this time, the Bank owed a
remaining 20 months of rent under the lease for the old office. The Bank made 14
of the old lease payments for a total of $2,470,000 between February 2008 and
when the Bank failed on May 1, 2009. Silverton’s remaining obligation under the
lease for the old office space at the time of its failure was $1,060,000.

71. The Bank could have and should have timed completion of
construction of the new building to approximate the expiration of the Bank’s

existing lease, which would have been in October 2009. The Silverton Board
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minutes contain no indication that the Board ever considered this point or the
possibility that the Bank would have to pay a costly double-lease payment for such
a lengthy period of time. There was a total lack of diligence in connection with the
decision to purchase the new office building. Simply stated, these Defendants
were reckless and failed to make this decision in an informed and deliberate
manner. The Defendants failed to exercise any business judgment in this regard or
even exercise a slight degree of care. There was a complete disregard for the
interests of the Bank in this regard.

72.  The estimated loss for the Bank’s double rent payment, as a result of
purchasing the new office building, is $2,470,000. This loss was proximately
caused by the conduct alleged herein.

The Loan Transactions

73.  The following 15 loans caused significant loss to the Bank. The loans
were approved by the Defendants described herein in blatant violation of the duties
owed by them to the Bank.

Coro Willis Wood Valley

74.  On or about April 30, 2007, Defendants Bryan, Carlton, Crook,

Foster, Maddox, and Price as members of Silverton’s ELC, approved a $6,300,000
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participation in a $10,135,000 acquisition and development loan to Coro Willis
Wood Valley, LLC (hereinafter the “Coro Willis Loan”).

75. The Coro Willis Loan was for the acquisition of 9.748 acres and the
subsequent development of this property into a 119 townhome development in
Smyrna, Georgia. The lead bank on this loan, Peachtree Bank, needed to
participate the loan out due to related exposure. This loan had been on Peachtree
Bank’s books since June of 2006. The borrower was a newly formed entity created
for the purpose of purchasing, managing, developing, and selling the townhome
development project. The principals of the borrower were Coro Realty Advisors,
LLC and Johnson-Willis, LLC. The guarantors on this loan were John Lundeen,
William Bartlett, John Willis, and Earl Johnson.

76.  According to the Loan Committee Application, the primary source of
repayment was to be from the proceeds from the sale of the lots, which increased
the Bank’s risk exposure on the project. The approval of the Coro Willis Loan
violated the Bank’s loan policy’s underwriting requirements. The approval was
given without obtaining proper financial documentation on the borrower,
principals, and guarantors. Audited financial statements from the guarantors were
not obtained, which was a requirement under the loan policy given the size of this

loan. Further violations of the loan policy included the failure to obtain year end
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financial statements and tax returns for all of the guarantors and principals of the
borrower.  Effective financial statement reporting requirements were not
implemented, and because the required financial documents were never obtained,
the loan was approved without taking into consideration the weak and deteriorating
financial condition of the guarantors. Approval of this loan in the face of the
failure to adhere to these most basic requirements of the loan policy was reckless
and demonstrates a complete disregard of the interests of the Bank. Without this
information, there was simply no basis upon which to approve this loan. Thus,
Defendants who approved this loan failed to do so in a deliberate manner or on an
informed basis and failed to exercise any business judgment in this regard. There
was a complete lack of diligence by the Defendants who approved this loan.

77. The Defendants who approved this loan also failed to heed warnings
and react in a prudent manner in light of known market deterioration in Smyrna,
Georgia. Market surveys revealed that the housing market was deteriorating as of
April 2007. Furthermore, increased inventory levels were present. Market
conditions continued to worsen throughout 2007.

78.  Remarkably on January 2, 2007 (well before Silverton participated in
this loan) one of the guarantors (John Lundeen) wrote Peachtree Bank and

discussed the significant problems that the project was facing. Mr. Lundeen
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informed Peachtree Bank that two of the guarantors, John Willis and Earl Johnson,
could “not proceed with the purchase of developed lots due to the fact that no Bank

29

will offer them a loan to purchase the lots . . .” According to Mr. Lundeen, “[w]e
now face the dilemma to either walk away from this investment or work with the
Bank on a restructure where we can come up with a reasonable exit strategy . . . If
the Bank is not willing to negotiate a settlement at a discounted payment then we
have no alternative but to offer the Bank a Deed in lieu of Foreclosure.” Approval
of this participation in the face of this very significant negative information was
reckless and demonstrates that the loan approvers failed to exercise even a slight
degree of care. There was a complete disregard of the interests of the Bank.

79.  Lastly, the Coro Willis Loan was approved without ensuring that the
borrower could obtain subsequent financing for the take down of the lots and
planned development. As the letter from Mr. Lundeen demonstrates, the borrower
was indeed unable to procure subsequent financing to complete the project.

80. The Bank suffered a loss on the Coro Willis loan in an amount to be

determined by the jury, which amount is at least $500,000. Such loss was

proximately caused by the conduct alleged herein.
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Cordoba-Ranch Development

81.  On or about July 11, 2006, Defendants Bueche and Fredette approved
a $22,132,000 loan to Cordoba-Ranch Development, LLC to finance the
acquisition and development of 1,065 acres into a 283-lot single family subdivision
in Lutz, Florida (hereinafter the “Cordoba-Ranch Loan”). Cordoba-Ranch
Development, LLC was a single asset entity formed for the sole purpose of
developing the Cordoba-Ranch subdivision. The guarantor was Lance Ponton, the
sole owner of the borrowing entity.

82.  Silverton originally purchased a 73 percent participation interest
($16,132,000) in the Cordoba-Ranch Loan from First Priority Bank, the lead bank.
Of its $16,000,000 participation amount, Silverton retained $9,000,000 and sub-
participated the remainder out to four other banks.

83. The Bank’s Loan Approval Form states that the purpose of the loan
was to fund the development of the pre-sold lots in an equestrian based subdivision
project. However, the loan’s actual purpose was to pay off the $18,000,000 loan
made by Bank of America in connection with the original acquisition and
development of the Cordoba-Ranch property. The primary source of repayment
for this loan was the sale of yet-to-be completed lots, which increased the Bank’s

risk exposure.
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84. The loan was funded despite the fact that the guarantor had
insufficient liquid assets to satisfy the debt. The Loan Approval Form rated the
guarantor’s liquidity fairly high, giving it a “2,” and stated that the guarantor had
“significant liquidity” relative to the amount of the loan. The Loan Approval
Form, and subsequently Bueche and Fredette when approving this loan, relied
heavily on Mr. Ponton’s $2,177,389 in cash. However, it appears that this cash
may have been tied up “in escrow” and not even available. Without this cash, the
guarantor had virtually zero liquidity. The majority of Mr. Ponton’s other assets
were tied up in real estate investments, primarily the Cordoba-Ranch project. With
the addition of the Cordoba-Ranch Loan, Mr. Ponton’s contingent liabilities
increased to $43,121,409. The guarantor’s tax analysis, financial statement, and
contingent liabilities schedule were all attached to and referenced in the Loan
Approval Form. Had Bueche and Fredette reviewed these documents, they would
have noticed this glaring inconsistency.

85. The Bank’s loan policy states that for commercial customers with
total loan exposure over $2,000,000 audited financial statements need to be
obtained. In this instance such audited financial statements were not obtained.

86. The Bank’s risk exposure was further increased by permitting the

borrower to place little cash equity in the project, relative to the total loan amount.
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Total equity in the project equaled $10,700,000 with $8,700,000 coming from
Community Development District financing and the borrower contributing only
$2,000,000 in cash equity through sponsorship.

87.  This loan was approved while relying on the poor underwriting and
approval process of the lead bank. For example, the loan was approved without
insuring that all security interests were perfected. As it turned out the lead bank
had perfected liens only with respect to 803 of the 1,065 acres of collateral within
the Cordoba-Ranch Community District. Bueche and Fredette failed to detect this
significant issue. Such failure demonstrates the reckless manner in which this loan
was approved.

88.  Additionally, Bueche and Fredette failed to heed numerous warning
signs of the instability and the steady deterioration of the markets in Tampa and the
surrounding geographic area. Indeed, as participations were being marketed to
other banks, at least one potential lender acknowledged “the bad press regarding
the current state of residential building.” Ultimately, this bank declined to
participate in this loan. Revealingly all of the potential participants located in
Florida declined to participate in the Cordoba-Ranch Loan. This red flag was

ignored.
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89. The loan was subsequently refinanced on August 16, 2008. On
November 19, 2008, Silverton purchased a loan package from the FDIC, as
receiver for First Priority Bank, which contained First Priority Bank’s 27 percent
interest (approximately $5,000,000) in the Cordoba-Ranch loan. This purchase
made Silverton the 100 percent owner of this loan. Silverton purchased this
additional interest in the Cordoba-Ranch loan from the FDIC even after First
Priority Bank sent the borrower a notice of default on March 27, 2008, and filed a
complaint against the borrower and all related entities on May 19, 2008 for breach
of commercial loan note loan agreement, mortgage foreclosure, breach of contract,
breach of guarantee agreement, and declaratory judgment.

90. The Bank suffered a loss on the Codoba Ranch Loan in an amount to
be determined by the jury, which amount is at least $8,894,673. Such loss was
proximately caused by the conduct alleged herein.

The Crossing at Purple Sage

91. On or about August 29, 2006, Defendants Bueche and Fredette
approved Silverton’s $7,000,000 participation in a $8,295,000 loan to the Crossing
at Purple Sage, LLC (hereinafter the “Purple Sage Loan”). The lead bank, New
South Federal Savings Bank originated the loan on May 30, 2006. The borrower

was a newly formed entity created for the purpose of acquiring and developing a

40



Case 1:11-mi-99999-UNA Document 1502 Filed 08/22/11 Page 41 of 102

73.02 acre parcel of land located in north Middleton, Canyon County, Idaho. The
land was to be developed into 147 lots within a subdivision development called
The Crossing at Meadowpark. The initial draw on this loan of $2,457,000 was
intended to pay off the existing land loan of $2,340,000 and to finance the closing
costs of $117,000.

92. The guarantors of the loan were Michael Coronado, James Hammer,
Albert Flanagas, Kent Lay, Clifford Stratton, John Stratton, and Roland Sturm.
The same seven individuals, in their capacity as managing members of seven
different entities, were the principal owners of the borrowing entity with each
having a 14.29 percent ownership.

93.  The approval of this loan violated the Bank’s loan approval policy in
numerous ways. All the required financial documents such as the previous three
year’s financial statements, audited financial statements, and tax returns were
never obtained from the guarantors or principals of the borrower. In fact, none of
the principals submitted any financial documentation. The contractor and
subcontractor bonds were not in the file. Furthermore, part of the property was
secured with a second deed of trust behind the original owners, which violated
Bank policy. Approval of this loan despite the failure to comply with the

requirements of the Bank’s policies was reckless and represents a complete
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disregard of the interests of the Bank. By failing to acquire or analyze information
regarding the financial condition of the borrower or the guarantors there was
simply no basis (much less an informed basis) upon which to approve this loan.
Thus, Bueche and Fredette failed to approve this loan in an informed and
deliberate manner and failed to exercise any business judgment in this regard. The
loan approvers failed to exercise a slight degree of care and completely disregarded
the interests of the Bank.

94. The deterioration of the market was completely ignored despite
obvious signs that the real estate market was on the decline. Numerous emails,
appraisals, and the loan submission documents all indicated that the real estate
market had gone soft. Email correspondence indicated that there was already a
high concentration of loans on property in the Boise area and that the levels of
competition in the Boise market were limiting factors.

95.  After approval, the loan was improperly supervised and maintained.
Draws were issued to the borrower without inspection, and no inspection reports
were conducted until it was too late and the Bank classified the loan as a troubled
asset. In 2008, construction on this project halted. The guarantors felt that “both

projects failed not only as a result of declining real estate values, but as a result of
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the Lender’s negligent inattention and failed promises as well.” The guarantors
also felt the lender let the loan “languish in an indeterminate state.”

96. The Bank suffered a loss on the Purple Sage loan in an amount to be
determined by the jury, which amount is at least $5,814,356. Such loss was
proximately caused by the conduct alleged herein.

Fairhope Falls

97.  On or about June 25, 2007, Defendants Bryan, Foster, Maddox, Price,
and Ellenburg approved two loans totaling $14,825,000 to Fairhope Falls, LLC
($7,325,000) and Fairhope Falls Improvement Dist. No. 1 ($7,500,000) that were
originated by Parish National Bank (hereinafter the “Fairhope Falls Loan™). Parish
National Bank subsequently took a small participation ($1,000,000) in the
Fairhope Falls Loan. Defendant Carlton voted not to approve this loan. The
purpose of the loan was to pay off the existing acquisition and development loan
on 185 acres into what was described as a 237 lot single family residential
community, known as the Fairhope Falls project, in Fairhope, Alabama. Loan
approval was based on this 237 lot figure; however, the borrower only intended to
develop 150 lots.

98. The borrower was a single-asset entity, newly formed to acquire and

develop the Fairhope Falls project. The borrower was owned solely by Olson &
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Associates, which in turn was wholly owned by Carl Olson, Jr. and Sandra
Phillips, each owning 50 percent. The guarantors of the project were Olson &
Associates, Carl Olson, Jr., Elaine Olson, Rubert Phillips, and Sandra Phillips. The
primary source of repayment for this loan was supposed to be the sale of the lots
through the normal course of business followed by liquidation of the collateral and
guarantors support. These repayment sources increased the Bank’s risk exposure
on this project.

99. By approving this loan Defendants Bryan, Foster, Maddox, Price, and
Ellenburg violated the Bank’s credit and underwriting policies. Loan approval was
granted despite failing to obtain complete and accurate financial documentation
from the primary guarantor, Olson & Associates, as well as failing to obtain
audited financial statements from any guarantor. Approval of this loan despite the
failure to comply with the requirements of the Bank’s policies was reckless and
represents a complete disregard of the interests of the Bank. By failing to acquire
or analyze complete information regarding the financial condition of the borrower
or the guarantors there was simply no basis (much less an informed basis) upon
which to approve this loan. Thus, the loan approvers failed to approve this loan in
a deliberate manner or on an informed basis or exercise any business judgment in

this regard and did not exercise slight diligence.
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100. Silverton’s Credit Policy Manual required that individual guarantors
must have a FICO score above 660, and FICO scores below 700 were considered
“derogatory” and required an explanation. However, despite this requirement two
of the guarantors had credit scores below 660 and another guarantor had a credit
score below 700. No explanation was obtained for these low FICO scores. This,
in conjunction with the borrower and guarantors low levels of liquidity and failure
to disclose their contingent liabilities, should certainly have been sufficient
indicators that the borrower and guarantors were not credit-worthy.

101. There were also clear warning signs that the market in this area of
Alabama was on the decline. These warning signs were completely ignored. At
the time of approval, a significant imbalance existed in the supply and demand of
new housing units: a steadily increasing number of homes for sale with a steadily
decreasing demand. Even prior to funding the loan, certain members of the Board
were aware that the real estate market had gone soft and that the Bank already had
a large concentration of exposure in this market. In fact, the initial loan
submission on January 18, 2007 to the lead bank indicated an inherent risk in the
real estate market for development due to the continued slow down of the

economy.
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102. In August of 2008, after several participating institutions threatened
legal action, the Bank repurchased the entire participation amount. These
participant banks made numerous allegations against the Bank such as
“[sJomebody stole money in the project;" "[s]Jomebody is not telling us the whole

"nn

story;" "[1]nformation in the package was false;" "[t]here has been serious mis-
management and some type of fraud involved,” “lack of diligence and total
dismissal of Silverton’s fiduciary role in this project;” “[a]ll participants
understood that there existed ‘contracts/reservations’ and ‘pre-sold’ lots in order to
share the underlying strengths of this credit;” and “[w]e were told in April by one
of your officers that the project was 95% complete. It was not, and it remains not
especially when one considers the total monies were to develop 280+ lots not 150
as we are being told now.”

103. The Bank suffered a loss on the Fairhope Falls Loan in an amount to
be determined by the jury, which amount is at least $7,421,535. Such loss was

proximately caused by the conduct alleged herein.

FirstCity Bancorp

104. Defendants Bueche and Fredette, on or about September 30, 2005,
approved a loan to FirstCity Bancorp, Inc. (hereinafter the “FirstCity Bancorp

Loan”).
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105. This loan refinanced an existing revolving line of credit of $2,000,000
first set up in August 2002. Subsequently, the line was reduced to $600,000. At
the time of the refinance, FirstCity Bancorp was requesting an increase in the line
from $600,000 to $1,950,000 million to accommodate growth in its loan portfolio.
FirstCity Bancorp needed month-end funds immediately, so Silverton, through
Defendants Bueche and Fredette, approved a 30 day interest only note for
$1,450,000. However, over the next two years the line increased to $4,900,000.

106. The primary source of repayment was to come from cash dividends
up-streamed from the subsidiary bank of the borrower. Simply stated, this
borrower should have never been issued this loan. Since the inception of this loan,
the borrower had increasingly high credit concentrations. For example, the
borrower had loans to one guarantor representing over 15 percent of total assets
and also had geographic concentrations over 60 percent of its total asset base. The
primary concentration issue was in CRE specifically in the area of ADC in the
Atlanta, Georgia region. Defendants Bueche and Fredette apparently never
reviewed reports given by outside parties indicating the borrower was in violation
of Georgia Code Section 7 by over concentrating itself in specific borrowers and in

certain geographical areas.
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107. There were further warning signs and clear indications of the
instability of the borrower’s financial status: year after year the borrower
requested additional funds to infuse capital into the bank and had concentrations of
credit that far exceeded statutory guidelines. In addition to failing to observe the
weak and deteriorating financial condition of the borrower, there was a complete
failure to implement effective financial statement reporting requirements and to
enforce even the weak requirements that were imposed.

108. The deficiencies in the approval of the FirstCity Bancorp Loan also
stem from Defendants Bueche and Fredette’s failure to follow the Bank’s
underwriting requirements. Financial documentation from the principals of the
borrower was never obtained nor did Bueche and Fredette require a guarantor in
violation of Bank policy.

109. The Bank suffered a loss on the FirstCity Bancorp Loan in an amount
to be determined by the jury, which amount is at least $4,818,366. Such loss was
proximately caused by the conduct alleged herein.

Goodby’s Creek

110. On or about October 19, 2005, Defendant Fredette approved a non-
revolving line of credit to finance and develop construction of a condominium

project in Jacksonville, Florida to Goodby’s Creek, LLC (hereinafter the
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“Goodby’s Creek Loan™). This line was to finance the first phase of a 76-unit, 2
six-story building condominium project called the Cove of St. Johns. Approval
was given for a participation interest of $16,811,000 out of the total loan amount of
$22,000,000 held by Fairfield Financial Services, the lead bank. However, the
original Loan Approval Form contains facially inconsistent terms. The Loan
Approval Form states that the Bank’s maximum exposure is $5,000,000 with the
Bank holding $5,000,000. Yet on the same page the form also states that the total
loan amount is $22,000,000 with the Bank purchasing $22,000,000 but only
holding $2,000,000. The Ilatter figures are repeated once again in the Loan
Approval Form.

111. The principals of Goodby’s Creek, LLC are Wallace Devlin, Sr., The
Devlin Group, Inc. — by Wallace Devlin, Jr., Chase Properties, Inc. — by Michael
Balanky, River Haven II, LLC — by Leane Ross, and Concept Development, Inc. —
by William Johnson. The guarantors for the Cove of St. Johns project were
Wallace Devlin, Sr. and Wallace Devlin, Jr. The primary source of repayment
was the sale of 38 condominium units and 13 boat slips project which elevated the
Bank’s level of risk exposure. The secondary source of repayment would be to

resort to the guarantors’ resources.
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112. Material violations of the Bank’s underwriting policy were committed
during the approval process for the Goodby’s Creek Loan. For example, the
required financial documents were never obtained. Financial statements and tax
returns were never obtained for the principals of Goodby’s Creek, LLC.
Furthermore, the guarantors failed to reflect all their liabilities on their personal
financial statements. What little information that was received showed that the
guarantors had stated liquidity of $34,000,000; however, only $1,000,000 of the
amount was in cash. Because all of the required financial documents were never
received, it was impossible for Fredette to correctly and accurately analyze the
liquidity and net worth of the guarantors and borrower and their ability to cash
flow the project. Approval of this loan in the face of this failure to obtain the most
basic of financial information was reckless and demonstrates a complete disregard
of the interests of the Bank. Without this most basic underwriting information,
there was no basis upon which to approve this loan. Fredette failed to approve this
loan in an informed or deliberate manner and failed to exercise any business
judgment in this regard. Fredette failed to exercise a slight degree of care and
completely disregarded the interests of the Bank.

113. Moreover, approval of this loan violated Bank loan policy

requirements because it exceeded the LTV policy maximum. The LTV on this
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